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IN THE 


United States Court of Appeals 


FOR THE 


District of Columbia Circuit 


DOCKET No. 24,847 


WHEELING ANTENNA COMPANY, INC. 
Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


RUST CRAFT BROADCASTING COMPANY, 
Intervenor. 


APPEAL FROM A FINAL ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF OF APPELLANT 


THE ISSUE PRESENTED FOR REVIEW 


Did WACO meet its burden to “show cause why it should 
not cease and desist from further violation of Section 74.1103 
(d) (3) of the Commission’s Rules and Regulations?” 
, 1 


STATEMENT OF THE CASE 
a.) Nature of the Case 


This is an appeal from a Final Order (A 32) issued by 
the Federal Communications Commission, Appellee (F.C.C.) 
against Wheeling Antenna Company, Inc., Appellant (WACO) 
upon the application of Rust Craft Broadcasting Company, 
Intervenor, (Rust Craft) which orders WACO to cease and 
desist from the operation of its CATV (Community Antenna 
Television) system at Wheeling, West Virginia, in violation of 
$74.1103(d) (3) of the F.C.C. Rules which Section states: 


The signal shall, upon the request of the station 
licensee or permittee, be carried on the system on no 
more than one channel. 


b.) Coarse of Proceedings 


By an undated letter filed by Rust Craft with the F.C.C. 
on May 15, 1969, (A 19) Rust Craft represented that it: 


. . . has requested carriage by Wheeling Cable 
on its channel of allocation, namely 9; and on only 
one channel, namely 9. . - 


The letter asked no relief and the Commission granted none. 


However, by letter of July 7, 1969, (A 19) Rust Craft 
requested an Order directed to WACO to show cause why it 
should not be directed to cease and desist from failing to 
provide single channel protection. 


On August 1, 1969, the F.C.C. released the requested 
order. (A 33) 


The factual basis for the order is that: (A33) 


Since April 14, 1966, Rust Craft . . . has re- 
quested single channel carriage - . - from WACO... 


WACO responded and pre-hearing conferences and hear- 
ings were held (A 1) at which WACO presented facts to 
suport its theories that no “request” as contemplated by the 
rule was ever made; that Rust Craft had rescinded any such 
request, if made; that Rust Craft had agreed to multichannel 
carriage; that Rust Craft was engaging in the same carriage 

ices on its own CATV system and was thus estopped from 
relief; that Rust Craft had misrepresented a material fact to 
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the F.C.C. and was thus estopped from relief and that the 
constitutional guarantees of due process and equal protection 
barred relief. 

The record was closed on December 17, 1969. (A 1) 


c.) Disposition in the F.C.C. 


In a 24-page printed opinion (A 1-24) the Hearing Ex- 
aminer reviewed the facts and in conclusion ordered WACO 
to carry the Rust Craft signal (WSTV-TV) on Channel 9 
without material degradation and if that cannot be done on a 
single channel of its own choosing. (A 24) 


On appeal, the F.C.C. refused to adopt the Hearing Ex- 
aminer’s ordering clause (A 32) but ordered WACO to cease 
and desist from violating §74.1103(d) (3) “PROVIDED 
HOWEVER?” (A 32) that Rust Craft itself discontinue multi- 
channel carriage of its own TV signal on its own CATV system. 


STATEMENT OF THE FACTS 


WACO operates a CATV system in Wheeling, West 
Virginia. 

Its system is within the Grade B or higher priority contour 
of two local commercial television stations. 

The first, WIRF-TV, Channel 7, is an NBC affiliate and 
is located at Wheeling, West Virginia and serves the Wheeling, 
West Virginia - Steubenville, Ohio area. 


The second, involved, here, WSTV-TV, Channel 9, is both 
a CBS and ABC affiliate (known in the trade as a “cherry 
picker” because it owes no single loyalty but can pick what 
programs it wants from each) and is located at Steubenville, 
Ohio and also serves the Wheeling, West Virginia - Steubenville, 
Ohio area. (A 5) 


Rust Craft} owns and operates WSTV-TV and also owns 
and operates CATV systems under the name “Neptune” in the 
same Wheeling - Steubenville area. (A 2) 


4, (A 2) The complainant is Rust Craft Broadcasting Company. 
Rust Craft is a component of a conglomerate headed by a card 
manufacturing company, Rust Craft Greeting Cards, Inc. Prin- 
cipals in the parent company are two brothers, Jack and Louis 
Berkman. Karl A. Wineman, a Judge of the U.S. District Court 
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No CATV system in the Wheeling - Steubenville area serves 
as many subscribers as do Rust Craft CATV systems. (A 7) 


WACO owes both WIRF-TV and WSTV-TV the duty to 
provide program exclusivity.3 

There are over 200 CATV systems within WSTV-TV’s 
Grade B contour, and thus subject on call by the station, to the 
provision of program exclusivity. WSTV-TV makes such call 
on about 24 of these systems. (A 7) 


The F.C.C. set out three basic ways to provide program 
exclusivity (non duplication):$ (A 4) 


for the Eastern District of Ohio, is on the Board of Directors. 
Rust Craft has television stations in Steubenville, Ohio - Wheel- 
ing, West Virginia, Chattanooga, Tennessee, Augusta, Georgia, 
Rochester, New York, and Jacksonville, Florida. It has radio 
Stations in Steubenville (AM-FM), Pittsburgh (AM-FM), 
Buffalo (AM-FM), Tampa (AM only) and Philadelphia 
(AM-FM). Another subsidiary of the Rust Craft Card Com- 
pany, Neptune Broadcasting Corporation, owns 100% of 
CATV systems in Martins Ferry and Steubenville, Ohio, and 
in Moundsville, West Virginia. It also has substantial interests 
in systems in Marion, Ohio, East Liverpool, Ohio, New Castle, 
Pennsylvania, and Lima, Ohio. Further, it holds, or shares 
holdings in, several CATV franchises. 


2 §74.1103(e) Stations entitled to program exclusivity. Any 
such system which operates, in whole or in part, within the 
Grade B or higher priority contour of any commercial or non- 
commercial educational television station or within the com- 
munity of 2 fourth priority television translator station, and which 
carries the signal of such station shall, upon request of the station 
licensee or permittee, maintain the station’s exclusivity as a 
program outlet against lower priority or more distant duplica- 
ting signals, but not against signals of equal priority, in the 
manner and to the extent specified in paragraphs (f) and (g) 
of this section. 


3 Duplication: The means of Prevention: There are basically 
three ways in which duplication can be avoided. (a) The dupli- 
cating signal may be “blacked out” and a slide substituted, 
informing the subscriber of the channel on which and time at 
which he may view the deleted program. (b) The signal of the 
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WACO, after first trying the “blacked out” method and 
finding strong public resistance, switched to the signal substitu- 
tion method. 

WACO must protect WIRF-TV against its NBC compe- 
tition being WIIC-TV, Channel 11, Pittsburgh. (A 5) 


Thus, during times of protection, the complete WTRF-TV 
signal with all ads, station identification, etc. appears on the 
dial in two positions, its normal position and that normally 
occupied by Channel 11. 


The advantage to WACO in the use of this method is that 
it avoids a channel suddenly going blank and the resulting 
unhappy subscribers. (A 7) 

The advantage to the local advertiser is double exposure. 
(A 7) : 

WTRE-TV accepted the signal substitution method. (A 14) 


Since WSTV-TV is a “cherry picker” WACO must protect 
it against both its ABC competition, being WTAE-TV, Channel 
4, Pittsburgh, and WYTV-TV, Channel 33, Youngstown. Ohio, 
as well as its CBS competition being KDKA-TV, Channel 2, 
Pittsburgh, and WKBN-TV, Channel 27, Youngstown, Ohio. 


(A 5) 


us, during times of protection, whether it be ABC or 

the complete WSTV-TV signal with all ads, station 
identification, etc. appears on the WACO dial on three posi- 
tions. 

The advantage to WACO of using the signal substitution 
method to protect WSTV-TV is that since three dial positions 
are involved it avoids having two of these suddenly going blank 
with, again, the resulting unhappy subscriber reaction. (A 7) 


The advantage to the local advertiser is triple exposure. 
(A 7) 


protected station may be switched so that it appears — during 
the “blacked out” period — on both its own channel and on 
the channel of the duplicating station. (c) The “blacked out” 
period may be filled with the signal of some other, non - dupli- 
cating station or by other material of the cable operator’s 
choosing. (First Report and Order in the Matter of Amendment 
of Subpart L, Part III, et al., 38 F.C.C. 683, 4 RR 2d 1725.) 
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By an undated letter filed by Rust Craft with the F.C.C. 
on May 15, 1969, (A 19) Rust Craft represented that it: 


. . . has requested carriage by Wheeling Cable 
on its channel of allocation, namely 9; and on only 
one channel, namely, 9... 


The letter asked no relief and the Commission granted none. 


However, by letter of July 7, 1969. (A 19) Rust Craft 
requested an Order directed to WACO to show cause why it 
should not be directed to cease and desist from failing to pro- 
vide single channel protection. 

On August 1, 1969, the F.C.C. released the requested 
order. (A 33) 


The factual basis for the order is that: (A 33) 


Since April 14, 1966, Rust Craft . . . has re- 
quested single channel carriage . . . from WACO... 


This factual basis was shown, at the hearings, to be false. 
Rust Craft, in fact, made varying requests of WACO for car- 
riage of its WSTV-TV signal, some of which were not single 
channel requests, and agreed to multichannel carriage. 


July 6, 1968 —9 only. (A 11) 

July 19, 1968 —9 only, if technically possible, 
and if not on 6. (A 10) 

August 17, 1968 —6 only. (A 11, 12) 

August 29, 1968 — both 6 and 9. (A 12) 

August 30, 1968 — both 6 and 9. (A 12, 13) 


In fact, it was shown that Rust Craft wrote to a number 
of WACO’s subscribers, assuring them of carriage on more than 
one channel. (A 14, 15, 16, 17) 


Further, the Hearing Examiner found: (A 20, 21) 


There is testimony in the record to the effect 
that at least part of the Rust Craft organization was 
not averse to having WSTV-TV carried by WACO 
on multiple channels. Telephone conversations be- 
tween the manager of WACO and the general mana- 
ger of WSTV-TV were held in July, 1969. both 
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apparently wanted to work out the WACO - Rust 
Craft carriage problem. During the course of these 
conversations a tentative arrangement developed 
whereby WACO would carry WSTV-TV’s signal 
on Channels 2, 4, 10, 12, and, during periods of 
program duplication, on Channel 9. WACO was to 
write Nielsen and the American Research Bureau 
informing them of this arrangement. The arrange- 
ment was never firm. 


The Hearing Examiner further found: (A 21) 


Whatever confusion there is or has been as to 
what Rust Craft really wants from WACO in the mat- 
ter of carriage by the system of the WSTV-TV signal 
was made clear on the final day of hearing by the 
WSTV-TV manager: 


xxx We would like to be on Channel 9 without 
degradation. If we can’t be on Channel 9 without 
degradation, we would like to be on Channel 6 with- 
out degradation and with non-dulication. We will take 
either one or both as they see fit. xxx. (emphasis 


added) 

Meanwhile, Rust Craft, on its own CATV system, directly 
across the Ohio River from Wheeling, West Virginia, was em- 
ploying the same “signal substitution” method of providing 
program exclusivity for its own WSTV- -TV telecasts about which 
it complained of WACO. (A 7) : 


Also, it was shown that other systems in Wheeling are not 
giving WSTV-TV Section 74.1103(e) program exclusivity 
protection. (A 7) 


The Hearing Examiner ordered WACO to carry WSTV-TV 
on 9 if that can be done without material degradation and if 
not on a channel of WACO’s choosing. (A 24) 


The F.C.C. refused to adopt this ordering clause (A 8) 
and instead simply ordered WACO to cease and desist “from 
the operation of its CATV system at Wheeling, West Virginia, 
in violation of Section 74.1103(d) (3) ...” (A 8) and added 
the proviso that the multichannel carriage of WSTV-TV’s 
signal be discontinued on its own CATV system located at 
Martins Ferry, Ohio. (A 8) 
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ARGUMENT 


WACO undertook the burden to “show cause why it should 
not cease and desist from further violation of Section 74.1103 
(d) (3) of the Commission’s Rules and Regulations.” (A 33) 


Section 74.1103(d) (3) sets out as the procedural starting 
point for single channel carriage, a “request”: 
The signal shall, upon the request of the station 
licensee or permittee, be carried on the system on 
no more than one channel. 


This case began with the issuance of an Order to Show 
Cause based upon a factual finding that: (A 33) 


Since April 14, 1966, Rust Craft Broadcasting 
Company, licensee of Station WSTV-TV, has re- 
quested single channel carriage . . . from WACO, 
pursuant to Section - . - 74.1103(d) (3) --- 


This factual finding stands in the record as false. 


The F.C.C. was misled by the misrepresentation of Rust 
Craft in its May 15, 1969 filing that Rust Craft: 


. . . has requested carriage by Wheeling Cable 
on its channel of allocation, namely 9; and on only 
one channel, namely, 9 . . . (emphasis added) 


The F.C.C. did not discover the “years of considerable 
vacillation” (A 22) by Rust Craft on multichannel carriage 
until the hearings. 

The true fact is that Rust Craft made varying requests: 

July 6, 1968 — 9 only (A 11) 


July 19, 1968 — 9 only, if technically possible, 
and if not, on 6. (A 10) 


August 17, 1968 —6 only. (A 11, 12) 
August 29, 1968 — both 6 and 9. (A 12) 
August 30, 1968 — both 6 and 9. (A 12, 13) 


Some of these, particularly the August 29 and 30, 1968 
requests (A 12, 13) constitute agreements for multichannel 
carriage. 
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Further, Rust Craft wrote certain subscribers of WACO 
and assured these subscribers of multichannel carriage on 
WACO: 


September 10, 1968 — the Laue letter — both 
9 and 6 (A 14) 


September 17, 1968 — the Schiffler letter — 
both 9 and 6 (A 15) 


September 21, 1968 — response to Nixon Com- 
mittee telegram — both 9 and 6 (A 16) 


September 25, 1968 — the Franzheim letter — 
both 9 and 6 (A 17) 


It is simply not true, as Rust Craft represented, that it 


. . . has requested carriage by Wheeling Cable 
on its channel of allocation, namely 9; and on only 
one channel, namely 9 . . . (emphasis added) 
More importantly, the factual basis for the show cause 
order that: (A 33) 


Since April 14, 1966 Rust Craft . . . has re- 


quested single channel carriage - . . from WACO, . - - 
is not true. 


Thus the Hearing Examiner was forced to conclude: 


Whatever confusion there is or has been as to 
what Rust Craft really wants from WACO in the 
matter of carriage by the system of the WSTV-TV 
signal was made clear on the final day of the hearing 
by the WSTV-TV manager: 


xxx We would like to be on Channel 9 without 
degradation. If we can’t be on Channel 9 without 
degradation, we would like to be on Channel 6 with- 
out degradation and with non-duplication. We will 
take either one or both as they see fit, xxx (emphasis 
added) 


The importance of the factual conclusion that it was not 
until “the final day of hearing” that it was made clear “what 
Rust Craft really wants from WACO in the matter of carriage” 
is that such finding proves conclusively that a “request” as con- 
templated by the rule was never made by Rust Craft. 
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Why is this important? 

Because WACO has the right under 47 CFR §74.1109 
(h), within fifteen days after such request, to file for a waiver 
and have a hearing on the waiver. : 


Having received no “request” until “the final day of the 
hearing” there was no procedural starting point. 


It is contradictory for the F.C.C. to say: (A 31) 


We have repeatedly stated that we shall not 
reconsider matters in a show cause proceeding which 
have already been raised and thoroughly considered 
in a former waiver proceeding. Such is the case here, 
where Wheeling’s final arguments on appeal are, in 
essence, the same contentions raised in both a waiver 
request and a subsequent request for reconsideration 
thereof. 

The reason being the former waiver proceeding admittedly 
involved only program exclusivity issues (A 9, 19, 26) or issues 
under 47 CFR §74.1103(e) (A 9, 19, 26) and not “single 
channel” carriage issues or issues under 47 CFR §74.1103(d) 
(3). 


Each takes a separate “request” and gives rise to separate 
“waiver” proceedings. 

In Russell-Newman Mfg. Co. v- N.L.R.B., C.A. 5, 1966, 
370 F. 2d 980, the principle was reaffirmed that: 


Due process in an administrative hearing in- 
cludes a fair trial, conducted in accordance with 
fundamental principles of fair play and applicable 

ural standards established by law. Adminis- 
trative convenience or necessity cannot override this 
requirement. 
The most shocking proof presented by WACO at the 
hearings was that Rust Craft is, in the words of the Hearing 
Examiner: (A 21, 22) 


_ . . flagrantly employing on one of its own 
CATV systems, the kind of carriage practice it 
objects to WACO using. 

The Hearing Examiner also: (A 22) 
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. . . finds disturbing the fact that Rust Craft 
because it owns both stations and systems and has no 
trouble agreeing with itself, will be able to engage in 
signal carriage practices that may be foreclosed to 
WACO. : 

a F.C.C. recognized and clearly stated the problem: 
A 31) 

We are inclined to agree with Wheeling that if 
multichannel carriage of WSTV-TV on its CATV 
system is detrimental to Rust Craft's TV and audience 
ratings as Rust Craft has herein contended, then such 
multichannel carriage of this signal by the CATV 
system of which Rust Craft has a substantial interest 
in the same local market area will likewise affect 
such ratings. We do not perceive how Rust Craft 
can have it both ways — that the public interest is 
adversely affected by multichannel carriage in Wheel- 
ing, but is not significantly affected by the same kind 
of carriage across the river in Martins Ferry, Ohio. 


However, it drew the wrong conclusion: (A 31) 


Having found that the public interest will be 
served by requiring Wheeling to carry WSTV-TV on 

a single channel basis, we are equally persuaded that 

such interest will be furthered by requiring the same 

type of operation on Rust Craft's affiliated CATV in 

its carriage of WSTV-TV. Consequently, in order to 

be certain that the public interest is being fully served 

by the action taken in this case, we propose, on our 

own motion, to grant the relief herein requested by 

Rust Craft on the condition that its affiliated CATV 

system in Martins Ferry, Ohio also discontinue multi- 

channel carriage of WSTV-TV. 

The reason this conclusion is erroneous is that a careful 
search of the opinion (A 25-32) shows that no such finding 
(that the public interest will be served by requiring i 
to carry WSTV-TV on a single channel basis) was ever made. 
It is merely assumed that it was made. 

The only mention of public interest involvement is by the 
Hearing Examiner who expresses grave concern that it exists 
at all: (A 6) 


il 


One is left to wonder if the damage it appre- 
hends is not negligible, or if measurable, that the 
station, or the company, with its doubtless ample 
purse, may not be able to subsidize WSTV-TV’s local 
program efforts to the extent that impact from in- 
accurate surveys and viewer apathy may not be suf- 
ficiently cushioned as to avoid injury to the public 
interest standard upon which the station operates. 


Conceding, arguendo, that there is enough public interest 
involved to support 47 CFR §74.1103(d) (3) itself, the very 
purpose of a waiver hearing is to determine whether WACO’s 
particular situation should be an exception. 

In such a hearing the facts of Rust Craft’s “flagrant .. .” 
conduct: (A 21, 22) the “years of considerable vacillation” 
(A 22) on the part of Rust Craft; its use of its CATV facilities 
to obtain competitive advantages; (A 7) that WSTV-TV, the 
local TV station accepts the method; that Rust Craft only calls 
upon 24 of 200 systems in its Grade B contour even for pro- 
gram exclusivity protection; (A 7) that no CATV system in 
the Wheeling-Steubenville area serves as many subscribers as 
do Rust Craft CATV systems; (A6, 7) that at least three other 
CATV systems are not giving WSTV-TV even program exclu- 
sivity protection (A 7) could be properly weighed in a proper 
context to determine only the issue of whether the rule should 
be waived as to WACO. 


CONCLUSION 


The precise relief sought by WACO is that this Honorable 
Court set aside the cease and desist order (A 32) released 
November 17, 1970 by the F.C.C. and remand to said F.C.C. 
with directions to said F.C.C. to require of Rust Craft a 
“request” be made of WACO for single channel carriage under 
47 CER $74.1103(d) (3) or in the alternative with directions 
to said F.C.C. to grant to WACO a time within which it may 
file a petition of waiver of said Section 74.1103(d) (3). 


Respectfully submitted, 


Jeremy C. McCamic 
Of Counsel 
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Whether the Commission was unreasonable when, after an 


evidentiary hearing, it issued an order to the appellant to 
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Commission's rules, which provides that upon request a cable 
system must afford single channel carriage of certain tele- 
vision signals. 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal taken under Section 402(b) of the 
Communications Act, 47 U.S.C. 402(b), from the Commission's 
order released November 17, 1970, requiring Appellant Wheeling 
Anterma Company, Inc. (hereinafter WACO) to cease and desist 
from violating Section 74.1103(da) G) of the Commission’s 
rules. 

Appellant operates a cable television (CATV) system 
in Wheeling, West Virginia. Under Section 74.1103(e) of the 
Commission's rules, 47 CFR 74.1103(e), WACO mist afford non- 
duplication protection to the signals of television Station 
WSTV-TV assigned to Channel 9 in Wheeling and Steubenville, 
Ohio. WSTIV-TV, the intervenor herein, is licensed to Rust 
Craft Broadcasting Company, 2 wholly owned subsidiary of 
Rust Craft Greeting Cards, Inc. The parent Rust Craft also 
owns Neptune Broadcasting Corporation, which operates a CATV 


system in Martin’s Ferry, Ohio, directly across the river 


from Wheeling; Neptune, like WACO, is required to afford 


= 5s 
V/ 
nonduplication protection to the signal of WSTV-TV. ; 


WACO sought waiver of 74.1103(e) with regard to the 


required nonduplication of the signals of WSTV-TIV; its request 
was denied on June 5, 1968, Wheeling Antenna Company, Ine., 13 
F.C.C. 2d 328 (1968). No appeal having been taken, this 

order has long been men WACO does not now epee its 
obligation to carry the unduplicated signal of WSTV-TV, but 


rather the manner of that carriage. On this matter the 
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I7 Section 74.1103(e) of the Rules, 47 CFR 74.1103(e), 
"requires a CATV system carrying the signals of several 
stations to exclude from its transmissions, on request of a 
station of higher priority, the program of a station) having 

a lower contour grade, when the superior one is emitting 

the same production on the same day.” Wheeling Antenna Co. v. 
United States, 391 F. 24 179, 181 (4th Cir. 1968). As the 
Fourth Circuit further explained, "... a {television] station 
is entitled to some protection against dilution of its 
coverage through CATV's introduction of the same programs 
from more removed stations. In weighing the hurt to CATV 
against the help to TV ... [one consideration] ... is the 
fact that the local station is put to substantial expense in 
procuring programs, while CATV has so far been able to use 
them without sharing this burden." 391 F.2d at 183. , (Footnote 
omitted). See Second Report and Order (CATV), 2 F.C.C. 2d 721, 
745 (1966); First Report and Order (CATV), 38 F.C.C. 683, 
703-706 (1965). See generally, Great Falls Community TV 

Cab ° ne. v. F.C.C., 416 F. 2d 238, 240 (9th Cir. 1969) ; 
Total Telecable, Inc. v- F.C.C,, 4ll F. 2d 639 (9th Cir. 1969). 


2/ In a separate proceeding, Wheeling Antenna Co., Inc. v. United 
States, 391 F. 2d 179 (4th Cir. 1968), the Fourth Circuit 
affirmed the Commission's denial of WACO"'s petition for waiver 


of the carriage and nonduplication rules with respect to the 
signal of WIRF, Wheeling, 8 F.C.C. 2d 477 (1967). 
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Commission’s rules are explicit. Section 74.1103(d) provides: 

Manner of carriage. Where the signal of any station 
is required to be carried under this section, 

(1) The signal shall be carried without material 
degradation in quality (within the limitations imposed 
by the technical state of the art); 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on the 
Channel on which the station is transmitting .(where 
practicable without material degradation); and 

(3) The signal shall, upon the request of the 
station licensee or permittee, be carried on the 
system on no more than one channel. 


All parties agree that WSTV-TV cannot be carried 
on cable Channel 9 (the broadcast channel over which it is 
transmitting) without material signal degradation. Thus, 
the presently controlling section of the rule is 74.1103(d) (3), 
which requires the CATV system, upon request of the broad- 
caster, to carry the television signal on one channel only. 
WSTV-TV (hereinafter Rust Craft) filed a complaint 
with the Commission on May 15, 1969, alleging that despite 
requests pursuant to the rules WACO was not affording the 


required single channel carriage of WSTV-TV. On July 7, 1969, 


Rust Craft requested the Commission to order WACO to show 


cause why it should not be directed to cease and desist from 
violation of 47 CFR 74.1103(d) (3). The Commission issued the 
requested Order against WACO on August 1, 1969, 18 F.C.C. 2d 
865 (A. 33). 

Shortly thereafter WACO petitioned for reconsideration 


of the issuance of the Order to Show Cause. WACO did not deny 
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its continuing violation of 47 CFR 74.1103(d). It did, 


however, submit reasons which it believed should warrant 
setting aside the Order. These were that Rust Craft engaged 
in similar practices and that Rust Craft's cross-ownership 
of broadeast and CATV systems gave it an unfair competitive 
advantage. 20 F.C.C. 2a 473 (1969). The Commission considered 
these allegations, but found that Rust Craft's CATV practices 
did not excuse WACO’s noncompliance with the rule, although 
it subsequently mooted this whole argument by conditioning 
Rust Craft's relief on discontinuance of milti-channel 
carriage of WSTV-TV signals by Rust Craft's CATV pecen in 
Martin's Ferry, Ohio. (A. 31). See infra, P- 7. WACO's 
allegations of unfair competitive advantage were deemed 
unpersuasive, since WACO neither showed nor alleged economic 
injury resulting from Rust Craft's purported practices 

WACO, Rust Craft, and the Commission's Broadcast 
Bureau participated in the hearings held on November 24, 
December 16 and 17, 1969, pursuant to the above Order to Show 
Cause. It was clear from the hearings, and WACO has not dis- 
puted the fact, that since 1968 it has carried WSTV-TV's signal 
variously on channels 2, 4, 9, 10, and 12. The Hearing Examiner 
concluded that Rust Craft had requested single channel carriage, 


that 74.1103(d) applied to WACO, and that WACO must carry the 
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WSTV-TV signal on one and only one channel to be selected 
3/ 
by WACO. (A. 24). 


The Commission affirmed the Examiner's findings and 


conclusions with regard to Rust Craft's request for single 
G/ 


channel carriage under Section 74.1103(d), and specifically 


3/ At various times Rust Craft requested to be carried on 
Channel 6 if it could not be carried on Channel 9 without 
degradation. The Commission and the Examiner agreed that 

the rules provide only that the station is entitled to carriage 
on a single channel, and the cable system operator is entitled 
to pick the channel. 47 CFR 74.1103(d) (3). While Rust Craft 
requested more than it was entitled to, this did not mllify 
its request for single channel coverage. 


&/ The Commission stated: "We believe, as did the Examiner, 
that the record evidence clearly shows that Rust Craft requested 
single channel carriage for WSTV-TV’s signal and that its 
mumerous requests in this respect could neither have escaped 
Wheeling’s attention nor have been reasonably interpreted 
otherwise. For instance, the record reveals and the Examiner 
properly found that as early as April, 1966, Rust Craft mani- 
fested a desire for single channel carriage. Assuming, 

without deciding, that Wheeling did not receive this request, 
we do not believe it can be reasonably concluded that Wheeling 
was subsequently unaware of Rust Craft's desires in this respect. 
As aptly pointed out by the Examiner, Rust Craft's single 
channel request of April, 1966, was attached to a petition 
filed with the Commission in 1967, which was responded to by 
Wheeling. Moreover, on July 19 and August 3, 1968, Rust Craft 
again notified Wheeling of its desire for single channel - 
carriage, and Wheeling has not denied receipt of these requests. 
The record, as we view it, also reveals that on numerous other 
occasions Rust Craft requested single channel carriage and, 
indeed, objected to the multichannel carriage that was being 
provided by Wheeling. Thus, we are satisfied ‘and, therefore, 
conelude that Rust Craft has demonstrated on the record that 

it requested single channel carriage pursuant to Section 
74.1103 (d) (3) of the Rules; that the Examiner's findings and 
conclusions in this regard are adequately supported by the 
evidence; and that Wheeling’s contrary contentions are without 
merit.” {Footnotes omitted) (A. 27-28). 
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held that Rust Craft had not agreed to waive its rights to 
S/ 
carriage protection under this section (A. 28-29). On its 


own motion, however, the Commission conditioned the relief 
granted Rust Craft on compliance by its own Martin's Ferry, 
Ohio, CATV affiliate (Neptune) with the requirement that 
it "also discontinue multichannel carriage of wSTV-TV." 

(A. 31). 

Neptune notified the Commission on Decenber 1, 1970, 
that it was affording single channel carriage of the WSTV-1V 
signal on its Martin's Ferry CATV system. Nevertheless, WACO 
sought a stay order pending the outcome of the present appeal. 
The Commission stayed the effectiveness of its order until 
this Court could rule on WACO's motion for stay. this 
motion was denied per curiam on Jamuary 18, 1971, and 
reconsideration of the Court's order was denied on March 26, 


1971. 
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57 As the Commission explained, "Except for the brief period 

in 1968 noted, supra, all of Rust Craft's requests, as we view 
them, contained demands to the effect that WSTV-IV's signal 

be carried without material degradation and on a single channel 
basis. This, we believe, is the minimum carriage which Rust 
Craft was entitled to receive and the maximum carriage which 
Wheeling was obligated to provide under the carriage) require- 
ments of Section 74.1103(d) of the Rutes. Merely because 

Rust Craft sought something more than it was entitled to under 
the rules, i,e., on-channel carriage which appears impracticable 
and single channel carriage on CATV-6 which it may not be 
entitled to receive, does not, in our opinion, either undermine 
its minimal request for single channel carriage without material 
degradation or relieve Wheeling of its obligation under the rules 
to provide that carriage." (A. 29-30) (Footnotes omitted) . 
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ARGUMENT 


THE COMMISSION PROPERLY ORDERED APPELLANT TO 
CEASE AND DESIST FROM VIOLATION OF THE CATV 


SINGLE-CHANNEL CARRIAGE RULE. 

The rule in question in this appeal, 47 CFR 74.1103(d@), 
provides that upon request of a station entitled to carriage 
(here, Rust Craft), the cable system (here, WACO) mst auto- 
matically carry the signals of that station on one channel 
only and without material degradation. Thus at any time when 
Rust Craft requests single channel carriage, WACO is obligated 
under the Commission's rules to comply. The Commission found 
after an evidentiary hearing that Rust Craft had requested of WACO 
its full single channel carriage rights under 47 CFR 74.1103(d), WACO 
had not shown why it should not comply, and that therefore WACO 
must cease and desist from violation of this rule. 

WACO asks that this cease and desist order be set 
aside and the Commission ordered either (1) to require Rust 
Craft to serve on WACO a further "request" for single channel 
carriage, or (2) to allow WACO time to file a petition for 
waiver of the rule in issue, 47 CFR 74.1103(d) (3) (Br. 12). 


This requested relief is essentially based not on a challenge 


of the merits of the Commission's order, but rather on a desire 


that the Commission redecide the case. Indeed, the relief would 
not even advance what we believe to be WACO's main objective, 


the multichannel carriage of the WSTV-TV signals, since vacating 
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the cease and desist order would not in itself justify future 


violation of the rule. Nevertheless, the following will 
establish that, on the merits, the Commission ensonably, found 
on the record taken as a whole that Rust Craft “requested” 
single-channel carriage, and that the Commission did not abuse 
its discretion in holding that WACO must comply with the rule. 
A. Substantial Evidence On The Record Taken 
As A Whole Supports The Commission’s Finding 


That Rust Craft Had Requested Single-Channel 
Carriage by WACO. 


One basis for WACO's appeal is its assertion that 
Rust Craft did not request single-channel carriage on WACO’s 
cable television system. This assertion directly contradicts 
the Commission's finding, after evidentiary hearing, that Rust 
Craft requested its full carriage rights. The Commission's 
finding was based on substantial evidence from the record, 
taken as a whole, and therefore should be affirmed by this 
Court. Univ m . ve NLsRaB-, 340 U.S. 474, 488 
(1951); Elorida Gulfcoast Broadcasters. Inc. v. E.C.C., 122 
U.S. App. D.C. 250, 352 F. 2d 726 (1965). The record discloses 
that Rust Craft expressed to WACO its desire for full rights 
under the single-channel carriage provision, 47 CFR 74.1103(4) , 
in April, 1966; in a petition filed with the Commission in 1967 
to which WACO responded; on July 19 and August 3, 1968; and 


"on numerous other occasions" (A. 28). (See supra, n- 4.) 
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Indeed it is difficult to understand what WACO believed 
prompted the hearing pursuant to the Commission's August l, 
1969 Order to Show Cause (A. 33 ) if not Rust Craft's assertion 
of its single-channel carriage rights. 

WACO appears to be contesting not the fact but simply 
the form of Rust Craft’s request for single-channel carriage. 
Thus while it claims that the basis for the Commission's 
August 1, 1969 Order to Show Cause was false, (Br. 6), it 
nevertheless then sets forth a list of five times when Rust 
Craft requested carriage on one channel only (channel 6) or 
on channels 6 and 9 only. (Br. 6). Since WACO has conceded 
from the outset that carriage of the WSTV-TV signal on cable 
channel 9 would be impermissible due to unavoidable material 
degradation, (74.1103(d)(1)), the Commission could reasonably 
find (A. 29-30) that Rust Craft had not undermined its basic 
request for single-channel carriage and that WACO had adequate 


6&/ 
notice that this was in essence what the station sought. 


ee eee 
6/ While Rust Craft went beyond its rights under the rule in 
requesting carriage specifically on channel 6, since the selection 

of the channel is left to the CATV, this defect did not convert 

the request for single-channel carriage into an acceptance of 
multiple channel carriage. (A. 30). And it is clear from WACO's 
brief that the CATV itself has always understood that the only 
possible ambiguity in any of Rust Craft's requests is as to whether 
it would accept carriage on both channel 9 and channel 6 instead of 
only one. Every request specifically rejected any possibility of 
carriage on more than these two channels. Thus WACO's admitted 
practice as expressed by the Examiner in the Initial Decision (A. 22), 
to"splatter WSTV-TV's signal willy-nilly over the channels of its 
system” was at all times a conscious refusal to comply with Rust 
Craft’s known wishes. 
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There is no form or formality prescribed by the 
Commission for requests under Section 74.1103; they are simply 
a means of putting a CATV operator on notice that an affected 
television station wishes to exercise the specified carriage 


rights to which it is entitled under Rule 74.1103(d), 
7/ 


47 CFR 1103(a). The request procedure presupposes that a 


television station and a CATV operator can cooperate in 
achieving the objectives of the Commission's carriage rules. 
As the Commission noted in connection with the notice require- 
ment of Section 74.1103(f) of the Rules (relating to EE 
exclusivity), ". . . the dispositive issue is whether! suffi- 


cient information has been furnished to enable the cATV system 


to ascertain. . .” what it needs to know in order to comply 


with its obligations under the rules. Willmar Video, Inc., 
11 F.C.C. 2d 1006, 1008 (1968), reconsideration denied, 12 
F.C.C. 2d 612. Thus Section 74.1103 does not apecrey the 
"form, style and manner of . . . notification,” but simply 


requires that the information be conveyed. Id. Since WSTV-TV 


could not be carried on cable channel 9, all of Rust Craft's 


requests conveyed the essential information to WACO that 
| 


a ‘ 

77 WACO is incorrect in its assertion (Br. 10) that'once this 
notice is received a system may seek a waiver under 47 CFR 74.1109 (h) 
and would be entitled to a hearing before complying with the request 
contained in the notice. 47 CFR 74.1109(h) does not provide for a 
hearing,and in any event it pertains not to notice regarding the 
manner of carriage (47 CFR 74.1103(d)) but to whether or not a 
different subsection of the rule, U7 CFR 74.1103(a) - dealing with 
whether a specific station is entitled to be carried! in the first 
place - should be waived. WACO has never disputed the fact that 

the station is entitled to be carried on the system; only the manner 
of carriage is in dispute. Therefore 47 CFR 74.1109(h) is irrelevant 
to the present case. 
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carriage of the signal of WSTV-IV should be limited to one 
channel in accordance with the rules. No more was required 
of Rust Craft to render automatic compliance by WACO impera- 


tive (47 CFR 74.1103(d) (3))- 


B. Cc ission Did Not e Discretion 
In Rejecting Appellant’s Arguments That The 
Single Channel Carriage Rule Should Not Be 
Applied To Its System. 

In this proceeding, the Commission considered WACO’s 
reasons for wanting to avoid single-channel carriage--in essence, 
reasons for a waiver of the rule--and rejected them. (Cf._C,J. 
Commmity Services v._F.C.C., 100 U.S. App. D.C. 379, 246 F. 
2d 660 (1957)). The Commission in its decision characterized 
the issue as "whether or not the single-channel carriage 
requirements of Section 74.1103(d) (3) of the Rules were or 
should be applicable for Wheeling’s system in carrying WSIV-Tv's 
signal” (A. 27, par. 6). Regardless of how WACO characterizes 
the proceeding on the Show Cause Order, it necessarily encom- 


passed the question of whether the rule should be enforced or 


whether WACO was entitled to an exemption. The Commission 


found that WACO’s arguments did not justify exempting it from 


the rule and issued the cease and desist order. This denial 


is consistent with other Commission decisions refusing to waive 


the rule. E.g., Teleprompter of Santa Cruz, Inc,, 25 F.C.C. 
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2a 150 (1970); Triad Cablevision, Inc., 18 F.C.C. 2d 628 
(1969); H_& B Communications Corp., 17 F.C.C. 2d 968 (1969). 
WACO has had ample opportunities to plead its case from 1968 
to the present, but it must now conform to the sinpleland 
explicit rules for CAIV carriage of local ee! : 
WACO also contends that the Commission erred 
because it did not specifically find that "the public interest 
will be served by requiring Wheeling to carry WSTV-TV on a 
single-channel basis.” (Br. 11). The Commission's conclusion 
was based upon the assumption that the rule itself is in the 
public interest. Thus, an agency need not write on a "tabula 
rasa" in implementing its rules, National d stin Co. v.- 
F.C.C., 124 U.S. App. D.C. 116, 125, 362 F. 2d 946, 955 (1966), 


and the "presumptions of regularity apply with special vigor 


when a Commission acts in reliance on an established | and 


tested agency rule." WAIT Radio v. F.C.C., 135 U.S. 'App. D.C. 
317, 321, 418 F. 2d 1153, 1157 (1969). Indeed, as WACO itself 
was instructed by the United States Court of Appeals for the 


Fourth Circuit, regarding an appeal of the Commission's refusal 


8/7 Of course, affirmance of the Commission's cease and desist 
order here would not prevent WACO from seeking waiver of the 
rule at a future time if new grounds demonstrated hardship or 
other good cause for exempting the system from the rule. 

Cf. WBEN, Inc. v- YU ited States, 396 F. 2d 601, 623 (2d Cir.) 
cert. denied, 393 U.S. 914 (1968). 
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to waive Section 74.1103(e), (47 CFR 74.1103(e)), with respect 
to WIRE-TV, 


The petition to the Commission involved 

the enforcement of one of its rules, which 
concededly had been adopted with procedural 
correctness. The assault was upon the 
priority of WIRF-TV. On that ground, WACO 
contested the appositeness, not the validity, 
of the rule. At its option the Commission 
may, as it did here, adjudicate by reference 
to a pertinent general rule. 


Wheeling Antenna Co. v- United States, 391 
F. 2a 179, 182 (4th Cir. 1968) . 


The Comnission in the present case simply applied 
Section 74%.1103(d) of its Rules, 47 CFR 74.1103(d), to WACO. 
It clearly did not abuse its discretion in ordering the appellant 


to cease and desist from violation of the rule, and the evidence 


on the record taken as a whole supports the Commission's 


determination that the rule applied to WACO. The appellant 
has had its days in court both in the hearings held pursuant 
to the Order to Show Cause and in connection with its earlier 
request for waiver of Section 74.1103(e) of the Rules. An end 
must come to the essentially private dispute between the - 


appellant and intervenor in this case. 
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CONCLUSION 


For the foregoing reasons the Commission's Order 


to cease and desist from violation of Section 74.1103 (d) (3) 


of its Rules, 47 CFR 74.1103(d) (3), should be affirmed. 
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$741108 Requirements relating to distribution of 
television signals by community antenna television 


(2) Stations required to de carried. Within the 
limits of its channel capacity, any such CATV system 
shall carry the signals of operating or subsequently au- 
thorized and operating television broadcast and 100 
watts or higher power translator stations in the fol- 
lowing order of priority, upon the request of the li- 
censee or permittee of the relevant station: 


is located, in whole or in part; 

(2) Second, all commercial and noncommercial edu- 
cational stations within whose Grade A contours the 
system or the community of the system 1s located, in 


cational stations within whose Grade B contours the 
aystem or the community of the system is located, in 


of the system, in whole or in part, with 100 watts or 
higher power. 

(b) Baceptions. Nothwithstanding the require- 
ments of paragraph (a) of this section, 

(1) The system need not carry the signal of any 
station, if (1) that station’s network programing is 
substantially duplicated by one or more stations of 
higher priority, and (i!) carrying it would, because 
of limited channel capacity, prevent the system from 
carrying the signal of an independent commercial sta- 
tion or a noncommercial educational station. 

* (2) In cases where (1) there are two or more signals 


_ tonal stations. 


(3) The system need not carry the signal of any tele- 
vision translator station if: (i) The system is carrying 


nating station is higher. 

(4) In the event that the system operates, or its 
community is located, within the Grade B or higher 
priority contours of both a satellite and its parent sta- 
tion, the system need carry only the station with the 
higher priority, if the satellite station and its parent 
station are of equal priority, the ystem may select be- 
tween them. ; 

(¢) Special requirements in the event of noncarriage. 
Where the system does not carry the signals of one or 
more stations within whose Grade B or higher priority 
contour it operates, or the signals of one or more 100 
watts or higher power translator stations located in. its 
community, the system sball offer and maintain, for 
each subscriber, an adequate switching device to allow 
the subscriber to choose between cable and noncable 
reception, unless the subscriber affirmatively indicates 
in writing that be does not desire this device. 

(a) Ifanner of carriage. ‘Where the signal of any 
station is required to be carried under this section, 

(1) The signal shall be carried without material 
degradation in quality (within the limitations imposed 
by the technical state of the art) ; 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on the 
channel on which the station ig transmitting (where 
practicable without material degradation) ; and 

($) The signal shall, upon the request of the station 
licensee or permittee, be carried on the system on no 
more than one channe. 
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(e) Stations eatitled to program esciusivity. Any 
soch system which operates. in whole or in part, within 
the Grade B or higher priority contour of any com- 
mercia} or noncommercial educational telerision station 
or within the community of a fourth priority television 
translator station, and which carries the signal of soch 
station shall, tpom request of the station licensee or 
permittee. m2ictsin the station’s exclusivity as a pro- 
gram outlet against lower priority or more distant 
duplicating signals, dot sot against signals of equzi 
priority, in the manner and to the extent specified in 
paragraphs (f) and (g) of this section. 

(2) Program exclusivity; extent of protection. 
‘Where a station is ent Jed to program exclusivity, the 
CATV system shall. upon the request of the station 
licensee or permittee. refrain from duplicating any 
program broadcast by such station. on the same cay as 
its broadcast Dy the station. if the CATV operator has 
received notification from the requesting staticn of the 
date and time of its broadcast of the program and the 
date and time of any broadcast to be deleted. 2s soon as 
possible and in any erent no later than 45 hours prior 
to the broadcast to be deleted’ Upon request of the 
CATY system. such notice shall be given at least $ days 


(1) The CATV system need not delete reception of a 
network program if, in so doing, it would lesve avail- 
able for reception by subscribers, at any time, less than 
the programs of two networks (including those broad- 
cast by any stations whose signals are being carried 
and whose program exclusivity 'is being protected pur- 
suant to the requirements of this section) ; 

(2) The system need not delete reception of 2 net- 
work program which fs scheduled by the network be- 
tween the hours of 6 and 12 p.m, eastern time, but is 
broadcast by the station requesting deletion, in whole 
or in part, ontside of the period which would normally 
be considered prime time for network programing in 
the time zone invotred; 

(3) The system need not delete reception of any 
program consisting of the broadcast coverage of 8 
speech or otber event as to which the time of presenta- 
tion is of special significance, except where the pro- 
gram is being simultaneously broadcast by 2 station 
entitled to program exciusivity; and 

(4) The system need not delete reception of any 
program which would be carried on the system in color 


but will be broadcast tm binck and white by the station 
requesting deletion. 


$741105 Notification prior to the commencement of 
new service. 

(2) No CATV system shall commence operations in 
2 community or commence supplying to its subscribers 
tbe signal of any television broadcast station carried 
berond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new serv- 
ice to the licensee or permittee of any television broad- 
east station within whose predicted Grade B contour 
the system operates or will operate, and to the licensee 
or permittee of any 100 watts or higher power trans- 
lator station operating in the commurity of the sy> 
tem, and has furnished 2 copy of each such notification 
to the Federal Communications Commission, within 
sixty (60) days after obtaining a franchise or entering 
into a lease or other arrangement to use facilities; in 
any event, no CATV system shall commence such op- 
erations until thirty (30) days after notice has been 
given. Such notice shall be given by existing systems 
which propose to add new distant signals at least thirty 
(30) days prior to commencing service and by systems 
which propose to extend lines into another community 
within sixty (60) days after obtaining a franchise or 
entering into 2 lease or other arrangement to use facili- 
ties or where no new local authorization or contractual 
arrangement is necessary, at least thirty (30) days 
prior to commencing service. here it is proposed to 
extend the signal of any noncommercial educational 
television station beyond its Grade B contour into a 
community with an unoccupied reserved educational 
television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the super- 
intendents of schools in the community and county in 
which the system will operate and the local, area, and 
State educational television agencies, if any. 

(b) The notice shall include the name and address 
of the system, identification of the community to be 
served, the televizion signals to be distributed, and the 
estimated time operations will commence. 

(c) Where a petition with respect to the proposed 
service is filed with the Commission, pursuant to 
§ 74.1109 of this chapter, within thirty (30) days after 
notice, new service which is challenged in the petition 
shall not be commenced until after the Commission’s 
ruling on the petition or on the interlocutory question 
of temporary relief pending further procedures; Pro- 
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also consider, upon the basis of the pleadings before it, 
whether temporary relief is called for in the public 
interest, and, if so, the nature of such relief; no CATV 
system coming within the foregoing provision shall ex- 
tend its service to new geographical areas 

of the terms of the specified temporary relief. roe 

(e) Within 60 days of issuance of 2 request filed 
pursuant to paragraph (a) of this section, interested 
parties seeking aimultaneous consideration with such 
request must file appropriate requests for any otber 
CATV system in the same television market. All re- 
quests for CATV systems fp a given market timely filed 
with respect to the first request will be processed and 
considered simultaneously. Later filed requests for 
the particular market will be subject to ebronological 
processing and may not be considered in the same pro- 
ceeding as the earlier requests. 

Nora 1; As used tn § 74.1107, the term “television broadcast 
station” includes foreign television broadcast stations. 
§74.1109 Procedures applicable to petitions for waiver 

of the rules, additional or different requirements 
and rulings on complaints or disputes. 

(a) Upon petition by & CATV system, an applicant, 
permittee, or licensee of a television broadcast, trans- 
lator, or microwave relay station, or by any other 
Interested person, the Commission may waive any pro- 
vision of the rules relating to the distribution of tele- 
vision broadcast signals by CATV systems, impose 
additional or different requirements, or issue a ruling 
on a complaint or disputed question. 

(b) The petition may be submitted informally, by 
letter, but sball be accompanied by an affidavit of 
service on any CATV system, station licensee, permit- 
tee, applicant, or other interested person who may be 
directly affected if the relief requested in the petition 
should be granted. 

(c) (1) The petition shall state the relief requested 
and may contain alternative requests. It shall state 
fully and precisely all pertinent facts and considera- 
tions relied upon to demonstrate the need for the relief 
requested and to support & determination that a grant 
of such relief would serve the public interest. 

pported by affidavit of a person 
or persons with actual knowledge of the facts, and 
exhibits shall be verified by the person who prepares 
them. 

(2) A petition for a ruling on a complaint or dis- 
puted question shall set forth all steps taken by the 
parties to resolve the problem, except where the only 
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relief sought 1s 2 clarification or interpretation of the 


twenty (20) days after their 
all persons who 


facts or considerations relied upon. Upon good cause 
shown, the Commission may specify a shorter time for 


pleadings, may 
would be served by the 


procedares as it may specify, f 

should be accorded to any party! 

and the nature of any such temporary 

petition involves new service to 

service coming within the provisions of § 74.1107(a) of 
merits of the petition or on the interlocutory question 
of temporary relief pending further procedures. 

(g) Where a request for temporary relief is com 
tained in a petition with respéct to service coming 
within the provisions of §74.1107(d) of this chapter, 
opposition to such request for temporary relief shall be 
fled within ten (10) days and reply comments within 
seven (7) days thereafter. The commission will ex- 
Ce oer re tren ener 


not carry the signal of the requesting station pending 
the Commission's ruling on the petition or on the inter: 


Jocutory question of temporary relief pending further 
procedures. d 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,847 


WHEELING ANTENNA COMPANY, INC., | 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


RUST CRAFT BROADCASTING COMPANY zh 
Intervenor. 


STATEMENT OF THE ISSUE PRESENTED | 


The issue presented by this appeal is properly set forth on page 1 of 
Appellee’s brief. 


COUNTERSTATEMENT OF THE CASE 


Intervenor hereby adopts Appellee’s Counterstatement of the Case, but 


wishes to emphasize that a careful reading of that Counterstatement is es- 
pecially important because of the numerous misstatements and omissions in 
Wheeling Antenna Company’s Brief. 


ARGUMENT 


Wheeling Antenna Company, Inc. (WACO) asserts as its principal justifi- 
cation for continued violation of the FCC’s single channel carriage and non- 
duplication requirement the alleged failure of Station WSTV-TV to make a 
valid “request.” As to WACO’s contention concerning the adequacy of 
WSTV-TV’s continuing requests for carriage on asingle channel without 
material degradation, the Hearing Examiner aptly observed that “nothing but 
self-induced opacity could permit WACO to read the Commission’s rules and 
policies and Rust Craft’s various requests for carriage and conclude that it 
could, with impunity, splatter WSTV-TV’s signal, willy-nilly, over the channels 
of its system” (R. 22). 


Both the Hearing Examiner and the Federal Communications Commission 
fully considered and rejected WACO’s contention that WSTV-TV waived its 
right to single channel program exclusivity by agreeing to the system’s pro- 
posal to carry the station on cable channels 6 and 9. As documented at the 
hearing, WSTV-TV’s acquiescence in fulltime carriage on cable positions 6 and 
9 resulted from the difficulties the CATV system encountered in carrying the 
station on Channel 9 without material degradation. Contrary to the implica- 
tion contained in WACO’s Brief, WSTV-TV consistently requested that the 
CBS and ABC network programs carried by the station be shown only on 
the cable channel or channels which have been exclusively reserved for 
WSTV-TV (as opposed to carriage on the cable channels presenting the CBS 
and ABC programs carried by KDKA-TV, WTAE-TV, WKBN-TV and WYTV). 
Thus, by agreeing to WACO’s suggestion that the television station be carried 


fulltime on two cable channels, WSTV-TV in no way abandoned its request 


for single channel program exclusivity protection. 


In an effort to distract attention from the CATV system’s refusal to comply 
with the FCC’s rules and regulations governing its own operations, WACO’s 
Brief contains the “warmed-over recitation” of allegations concerning compet- 
itive maladjustments between television stations and CATV systems which 
were previously advanced, considered and rejected by the Commission (J. 23). 
Although several references are made to the multichannel carriage of WSTV- 
TV’s signal on a CATV system at Martins Ferry, Ohio, WACO fails to men- 
tion that the operator of the Martins Ferry CATV system advised the FCC 
on December 1, 1970 that it ° . is, has been, and will continue to pro- 
vide single channel carriage of WSTV-TV Channel 9 without material degrada- 
tion.” 


Instead of indicating an intention to comply with the Commission’s 
CATV rules, WACO continues to refuse to comply with wsTV- TV’s request 
for single channel, black-out protection. WACO’s unlawful conduct has not 
even been deterred by the issuance of an Order by this Court on March 26, 
1971 denying the system’s petition for a rehearing on its application for a 
stay pendente lite. As shown in the attached affidavit of the General Mana- 
ger of WSTV-TV, WACO continues to carry the signal of WSTV-TV on more 
than one channel. By sanctioning WACO’s defiant conduct, this Court would 
be allowing a recalcitrant CATV system to make a mockery of its procedures. 


CONCLUSION 


For the foregoing reasons, the Commission’s Memorandum Opinion and 
Order appealed from herein should be affirmed, and appropriate action should 


be taken to assure that WACO complies with the directives of the FCC and 


this Court prohibiting multichannel carriage of WSTV-TV’s signal. 


Respectfully submitted, 


PERCY H. RUSSELL 
ERWIN G. KRASNOW 
Kirkland, Ellis, Hodson, Chaffetz, 
Masters and Rowe 
1776 K Street, N.W. 
Washington, D.C. 20006 
Counsel for Intervenor 
Rust Craft Broadcasting Company 


April 19, 1971 


AFFIDAVIT 


Louis J. Rocke, being first sworn on oath, deposes 


and states as follows: 


1. Iam General Manager of Station WSTV-TV, Channel 9, 


Steubenville, Ohio. 

2. To the best of my knowledge and belief, : Wheeling 
Antenna Company, Inc., has not provided WSTV-TV with single 
channel carriage and non-duplication protection since the issuance 
of a decision by the United States Court of Appeals for the District 
of Columbia Circuit denying Wheeling Antenna Company's petition 
for rehearing in connection with the Court's earlier decision denying 
the CATV system's request for a stay. On April 8, 1971, Mr. Thomas 
Peterson, an employee of the WSTV-TV News Department received 
a report from Mr. Addison Morton, a detective sergeant in the 
Wheeling Police Department that at our request he had checked at 
the home of a Wheeling Antenna Company subscriber and observed 


that the WSTV-TV signal was seen by him on both Channels 2 and 9. 


Louis J. Rocke 


Sworn to and subscribed before 
me this 16th day of April, 1971 


/s/ Richard Powell 


—_—_ ST 


Notary Public 


My Commission expires: 
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IN THE 


United States Court of Appeals 


FOR THE 


District of Columbia Circuit 


DOCKET No. 24,847 


WHEELING ANTENNA COMPANY, INC. 
Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
RUST CRAFT BROADCASTING COMPANY, 
Intervenor. 


APPEAL FROM A FINAL ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF OF APPELLANT 


INACCURACIES, OMISSIONS AND MISSTATEMENTS IN 
APPELLEE’S “COUNTERSTATEMENT OF THE CASE” 


While Intervenor states (Brief, p. 2) that it “adopts 
Appellee’s Counterstatement of the Case” and tells us that a 
careful reading of it is “especially important because of the 


1 


numerous misstatements and omissions in (WACO’s) Brief” 
it fails to point out any such misstatements or omissions. 
It is content to continue to beg the question: (Brief, p. 3) 
Instead of indicating an intention to comply with 
the Commission’s CATV rules, WACO continues to 
refuse to comply with WSTV-TV’s request for single 
channel, black-out protection. 


Like the Intervenor, Appellee begs the same question and 
at the same time expresses surprise that: (Brief, p. 10) 


WACO appears to be contesting not the fact 
but simply the form of Rust Craft's request for single- 
channel carriage. 

Bach assumes a valid request while WACO continues to 
complain that there has been none. 


The Hearing Examiner agrees that the various “requests” 
by WSTV-TV for “9 only” (A 11), “6 only” (A 11, 12), “both 
6 and 9” (A 12) and again “both 6 and 9” (A 12, 13) con- 
stitute “considerable vacillation” (A 22) but says to WACO, 
in effect, you should know what WSTV-TV wants even if they 


don’t. (Brief, pp. 11, 12) 


Appellee omits stating that this case began with the lettet 
from Rust Craft to Appellee filed May 15, 1969 (A 19) which 
represented that Rust Craft: 


. . . has requested carriage by Wheeling Cable 
on its channel of allocation, namely 9; and on only 
one channel, namely, 9 - - - 
Appellee also fails to point out that Rust Craft asked for 


no action in the May 15, 1969 letter but did on July 7, 1969 
in its request for a cease and desist Order. (A 33) 


That the cease and desist Order was granted in less than 
30 days of the request and thus in violation of its own rules 
is not mentioned by Appellee. (See 47 CFR 74.1109 (d) ) 


Nor is it pointed out that the factual basis for its issuance 
was proven to be untrue, ie., “and on only one channel, 
namely, 9.” 


Where then is the valid request? 
2 


The last “request” for “both 6 and 9” (A 12, 13) would 
turn the statement of Appellee that: (Brief, p. 11, 12) 


Since WSTV-TV could not be carried on cable 
Channel 9, all of Rust Craft’s requests conveyed the 
essential information to WACO that carriage of the 
signal of WSTV-TV should be limited to one channel 
in accordance with the rules. No more was required 
of Rust Craft to render automatic compliance by 
WACO imperative (47 CFR 74.1103 (d)(3) ). 
into a serious misstatement if it were not for its obvious 
absurdity. The “agreement” of Rust Craft of August 30, 1968 
is obviously overlooked: (A 13) 


. . . this letter is to confirm WSTV-TV's agree- 
ment that its channel 9 signal be carried at this time 
on the CATV systems on both channels 9 and 6. . . 
(emphasis added) 


Intervenor, having further misled the F.C.C. by failing 
to disclose it was following the same carriage practices com- 
plained of on its own CATV in Martins Ferry, Ohio now 


takes great pride in the fact they have been caught and con- 
fessed. (Brief, p. 3) 


ARGUMENT 
Continually, over and over and repeatedly, Appellee and 
Intervenor beg the question of a valid “request”. 
Why is this important? We must repeat. 
Because WACO has the right, under 47 CFR §47.1109 


(h), within fifteen days after such request, to file for a waiver 
and have a hearing on the waiver. 


Having received no “request” until “the final day of the 
hearing” there was no procedural starting point. (A 21) 
It is contradictory for the F.C.C. to say: (A 31) 

We have repeatedly stated that we shall not 
reconsider matters in a show cause proceeding which 
have already been raised and thoroughly considered 
in a former waiver proceeding. Such is the case here, 
where Wheeling’s final arguments on appeal are, in 
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essence, the same contentions raised in both a waiver 
request and a subsequent request for reconsideration 
thereof. 


The reason being the former waiver proceeding admittedly 
involved only program exclusivity issues (A 9, 19, 26) or issues 
under 47 CFR $74.1103(e) (A 9, 19, 26) and not “single 
channel” carriage issues or issues under 47 CFR §74.1103(d) 
(3). 


Each takes a separate “request” and gives rise to separate 
“waiver” proceedings. 

In Russell-Newman Mfg. Co. v. N.L.R.B., C.A. 5, 1966, 
370 F. 2d 980, the principle was reaffirmed that: 

Due process in an administrative hearing in- 
cludes a fair trial, conducted in accordance with 
fundamental principles of fair play and applicable 
procedural standards established by law. Adminis- 
trative convenience or necessity cannot override this 
requirement. 


CONCLUSION 


The precise relief sought by WACO is that this Honorable 
Court set aside the cease and desist order (A 32) released 
November 17, 1970 by the F.C.C. and remand to said F.C.C. 
with directions to said F.C.C. to require of Rust Craft a 
“request” be made of WACO for single channel carriage under 
47 CFR §74.1103(d) (3) or in the alternative with directions 
to said F.C.C. to grant to WACO a time within which it may 
file a petition of waiver of said Section 74.1103(d) (3). 


Respectfully submitted, 


Jeremy C. McCamic 
Of Counsel 


AFFIDAVIT 


STATE OF WEST VIRGINIA, ) o.wrr- 
< : 


COUNTY OF OHIO, 


Melvin C. Truax, being first sworn on oath, deposes and 
states as follows: 


1.) I am General Manager of Wheeling Antenna Com- 
pany, Inc., Wheeling, West Virginia. 


2.) On April 26, 1971, at 5:45 P.M., Wheeling Antenna 
Company began providing WSTV-TV full single channel pro- 
gram exclusivity by the “blacked-out” method. 


3.) The adverse public reaction to the use of this 
“blacked-out” method has been intense. WACO has been 
deluged with so many calls from complaining subscribers that 
it is being forced to publish in local newspapers explanations 
of this action. WSTV-TV has been answering calls to it by 
complaining subscribers of WACO with the statement that 
“the cable comany is causing this we are not responsible for it.” 


/Nibein ©. 
Melvin C. Truax 


Taken, sworn to and subscribed before me this 32-day of 
April, 1971. 


Notary Public of in and for said 
County and State 


My Commission Expires: 


Wren ttflle LE Za 
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